
 
 

IN THE COURT OF ADDITIONAL SESSIONS JUDGE :::::: BILASIPARA 

Present:-    Shri J. Borah, AJS 

Additional Sessions Judge,  

Bilasipara 

 

Session Case No- 208 of 2014 

u/s 364/34 Indian Penal Code 

State of Assam 

-Vs- 

1. Kitab Ali 

 2. Johirul Islam 

 3. Joynal Abedin 

   ……. accused persons 

Date of framing charge :-  07-02-2015 

Date of recording evidence :-  21-05-2015 

      04-11-2016 

     13-02-2017 

     05-08-2017 

     05-02-2018 

     22-06-2018 

     10-10-2018 

05-12-2018 

 06-03-2019 

 12-04-2019    

    

Date of Argument  :- 23-07-2019 

Date of Judgment  :- 05-08-2019 

Advocates Appeared:  

For the State of Assam :-  Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

         for the State of Assam 
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For the defence  :- Mr. R. Dasgupta & Smt. J. Dutta Das, 

         Ld. Advocate for the accused.  

J U D G M E N T 

1. The prosecution case, in brief, is that Golam Mustofa Ahmed, the 

informant lodged an ejahar with the Bilasipara police station on 21-07-2011 

informing that Golam Murtuza Sakir is the son of the informant. On 21-07-

2011 Golam Murtuza Sakir was returning to his house after end of tuition 

class at Ananda Nagar Azad Jatiya Vidyalaya. On his way, when he reached 

infront of the house of Alauddin Seikh, two unidentified persons kidnapped 

Golam Murtuza Sakir by a motor bike. The informant searched his son, but 

failed to trace out his son.     

 So, the informant prayed for taking necessary action against the 

miscreants.  

2. The Bilasipara police station received the ejahar and registered as 

Bilasipara police station case no. 440/2011 u/s 365/34 Indian Penal Code, 

I.P.C in short. The case was investigated and having found prima facie u/s 

364(A)/109/34  I.P.C against the accused Kitab Ali, Johirul Islam and Joynal 

Abedin, prepared the charge sheet and laid the same before the court for 

trial.  

3. The accused Kitab Ali, Johirul Islam and Joynal Abedin appeared in 

the court of Sub-Divisional Judicial Magistrate (M), Bilasipara and they were 

furnished copy. Learned Sub-Divisional Judicial Magistrate (M), Bilasipara 

having found the case u/s 364(A)/109/34 I.P.C which is triable exclusively by 

the court of Sessions, committed to the court of Sessions Judge, Dhubri. 

4. The Hon’ble Sessions Judge, Dhubri received the case and 

transferred to this court for trial.  

5. The accused Kitab Ali, Johirul Islam and Joynal Abedin, hereinafter 

called the accused persons, appeared in this case. Charge was framed u/s 

364/34 I.P.C against the accused persons. The charge was read over and 

explained to the accused persons to which all of them pleaded not guilty and 

claimed to be tried. 

6. The prosecution, in order to bring home the charge against the 

accused persons, examined 16 (sixteen) witnesses, namely- 

1. Golam Mustofa Ahmed   PW-1 
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2. Prafulla Kr. Nath   PW-2 

3. Tiken Ch. Nath    PW-3 

4. Moulana Mojibul Hoque  PW-4 

5. Abdul Gafur    PW-5 

6. Abdul Wahab   PW-6 

7. Kitab Ali    PW-7 

8. Sintu Seikh    PW-8 

9. Golam Murtuza Sakir  PW-9 

10. Momin Ali @ Mondal  PW-10 

11. Abed Ali    PW-11 

12. Firoza Begum   PW-12 

13. Moinul Hoque   PW-13 

14. Anowar Hussain   PW-14 

15. Tirtha Lochan Nath   P.W-15 

16. Inspector Dhaneswar Das  P.W-16 

 

7. The accused persons were examined u/s 313 Cr.P.C and their 

statements were recorded where they denied all allegations levelled against 

them in the evidence adduced by the prosecution witnesses and also 

declined to adduce evidence in defence.  

8. Heard argument for both sides. 

9.           POINTS FOR DETERMINATION   

i. Whether accused persons, on 21-07-2011 at about 09.15 A.M at 

Ananda Nagar under Bilasipara police station, in furtherance of 

common intention, kidnapped or abducted Golam Murtuza Sakir in 

order that the said victim might be murdered or might be disposed 

of as to be put in danger of being murdered?  

 

DECISION AND REASONS THERE OF 

10. Let’s now see the evidence available on record.  

  P.W-1 Golam Mustofa Ahmed has stated in his evidence that he is the 

informant in this case. The occurrence took place in July, 2011. Golam 

Murtuza Sakir is his son. At the time of occurrence Golam Murtuza Sakir was 

only 12 years old, he was a student of class III at Ananda Nagar Azad Jatiya 

Vidyalaya. On the day of occurrence, Golam Murtuza Sakir went to attend his  
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tuition class and it was in the morning. Golam Murtuza Sakir used to return 

at about 09-00/09.15 A.M. But on the day of occurrence, he did not return 

till 09-30 A.M. He (P.W-1) then received a phone call from one Rizwan 

Ahmed who informed him that his son Golam Murtuza Sakir had been taken 

away by two persons by a motor bike. He instantly informed the Sub-

Divisional Police Officer, Bilasipara. He went to the place from where his son 

was taken away. He found the bicycle of his son lying there. He met one 

Niku Das, one friend of Golam Murtuza Sakir. Niku Das told him that two 

persons had taken away Golam Murtuza Sakir by a bike. On that day at 

about 02.00 A.M he recived a phone call from Sub-Divisional Police Officer, 

Bilasipara, in short SDPO, Bilasipara and he called him to the police station. 

He along with SDPO and some others went to the village Nathpara. The 

accused persons were there. One of the accused persons told him that his 

son was by the river side. After a while one villager shouted that a boy was 

at Shiva temple. They went to the temple and found Golam Murtuza Sakir 

there. The police arrested the accused persons. The accused persons 

confessed at Nathpara that the accused persons kidnapped Golam Murtuza 

Sakir for illegal purpose. He lodged the ejahar, Ext-1 and Ext-1(1) is his 

signature.  

  In his cross P.W-1 has stated that Golam Murtuza Sakir was 

recovered from the temple at Nathpara. There are many houses nearby the 

place of occurrence. P.W-1 has denied that Golam Murtuza Sakir left their 

house as he did not like study. P.W-1 has denied that the accused persons 

did not kidnap his son.    

11. P.W-2 Prafulla Kr. Nath has stated in his evidence that he knows 

nothing about the occurrence.  

  Cross examination of P.W-2 was declined by the defence.  

12. P.W-3 Tiken Ch. Nath has stated in his evidence that he knows 

nothing about the occurrence. 

  Cross examination of P.W-3 was declined by the defence.   

13. P.W-4 Moulana Mojibul Hoque has stated in his evidence that he 

knows nothing about the occurrence.  

  Examination of P.W-4 was declined by the defence.  

14. P.W-5 Abdul Gafur has stated in his evidence that he does not know 

how the son of the informant became untraced. 
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  In his cross P.W-5 has stated that he got to know from the villagers 

that the son of the informant became untraced. 

15. P.W-6 Abdul Wahab has stated in his evidence that he knows nothing 

about the occurrence. 

  Cross examination of P.W-6 was declined by the defence.   

16. P.W-7 Kitab Ali has stated in his evidence that he heard that one boy 

was recovered from the river side of their village. 

  In his cross P.W-7 has stated that he had no knowledge about the 

occurrence.  

17. P.W-8 Sintu Seikh has stated in his evidence that one day he was 

working at the house of the Tirtha Nath at Nayapara. When he was working 

he saw a boy in the temple situated nearby the house of Tirtha Nath. He 

took Tirtha Nath to the temple and showed him the boy. The police went 

there and took the boy. He then went to plough. 

  In his cross P.W-8 has stated that he had no conversation with the 

police.  

18. P.W-9 Golam Murtuza Sakir has stated in his evidence that he could 

identify all the three accused persons in the dock. On the day of occurrence 

when he was returning with his class mate Nipu Das from tuition, the 

accused Kitab Ali and Joynal Abedin came by a motor bike, stopped the bike 

in their front and asked him to show the shop of Ruhul Kuddus. They took 

him in their bike. The accused persons took him to a house where he was 

kept for two hours and then he was shifted to another house. He was 

offered some food to eat. The accused Joynal Abedin then took him through 

a jute field, to another house. At night they took him to another place 

crossing a river. The accused persons wanted to throw him to the river. For 

a while the accused persons were not with him. He saw a light at distance. 

He then went there. It was a temple. He fell asleep there. In the morning, 

his family members went there and took him to his house. The accused 

persons gagged his mouth while kidnapping him. His statement was 

recorded by the Magistrate, Ext-2 is the said statement.   

  In his cross P.W-9 has stated that his house is 500 (approximate) 

mtr. from the place where he was taken away by the accused persons. He 

was coming by bicycle with Nipu Das from tuition. There were houses at a 

distance from where he was taken away. Prior to the occurrence he did not 
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know the name of the accused persons. He failed to recollect whether he 

stated before the Magistrate that he was taken away by the accused by a 

motor bike. He denied that he failed in the half yearly examination and on 

apprehension of rebuke by his father, he himself went somewhere and 

returned after two days. He also denied that he has not stated the actual 

age.  

19. P.W-10 Momin Ali @ Mondal has stated in his evidence that he heard 

from the villagers that the son of Golam Mustafa Ahmed was kidnapped by 

the accused Kitab Ali and Joynal.  

  In his cross P.W-10 has stated that he saw the gathering in the 

village when Golam Murtuza Sakir was brought to the village. But he did not 

see the accused persons there.  

20. P.W-11 Abed Ali has stated in his evidence that he has no knowledge 

about the occurrence. 

  Cross examination of P.W-11 was declined by the defence.    

21. P.W-12 Firoza Begum has stated in her evidence that she knows 

nothing about the occurrence. 

  Cross examination of P.W-12 was declined by the defence.   

22. P.W-13 Moinul Hoque has stated in his evidence that he heard that 

the accused persons kidnapped Golam Murtuza Sakir and he was recovered 

from a temple at Alengmari. 

  In his cross P.W-13 has stated that the public apprehended the 

accused persons.   

23. P.W-14 Anowar Hussain has stated in his evidence that he is a VDP 

secretary. He was informed that the son of the informant Golam Mustafa 

Ahmed was kidnapped. He along with the police and other searched the boy. 

But failed to find out him. He got to know that the boy Golam Murtuza Sakir 

was recovered from a temple at Nayapara. He signed in a seizure list, Ext-3. 

  In his cross P.W-14 has stated that the temple from where the boy 

was recovered is on the bank of the river Gaurang. He cannot say whether 

the accused persons were involved with the occurrence or not.  

24. P.W-15 Tirtha Lochan Nath has stated in his evidence that the 

occurrence took place 6/7 years ago (from the date of adducing his evidence 

on 06-03-2019). He got to know from the women of their village that there  
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was hue and cry in the temple of their village. He also got to know that a 

boy was found in the temple. As he was ill, so could not go to the temple, 

but he saw the villagers and the boy from the veranda of his house. The 

police went there and took the custody of the boy.  

  In his cross P.W-15 has stated that he did not talk with the boy. He 

saw the police to take custody of the boy.  

25. Thus, minute scrutiny of evidence of P.W-1 to P.W-15 shows that 

P.W-1 Golam Mustafa Ahmed is the informant and P.W-9 Golam Murtuza 

Sakir is the victim. Other witnesses namely P.W-2 to P.W-8 and P.W-10 to 

P.W-15 are independent witnesses. The evidence of P.W-1 that on the day 

of occurrence in the morning his son Golam Murtuza Sakir went to attend 

the tuition classes at Ananda Nagar Azad Jatiya Vidyalaya, but his son did 

not returned to their house. When he searched he got to know from Rizwan 

Ahmed that his son had been taken away by two persons by a motor bike. 

He also got to know from one Niku Das, a class mate of Golam Murtuza 

Sakir, that two persons had taken away Golam Murtuza Sakir. He instantly 

informed the police.  

  This evidence of P.W-1 Golam Mustafa Ahmed is supported by P.W-9 

Golam Murtuza Sakir. According to P.W-9, on the day of occurrence he was 

returning from tuition with his class mate Nipu Das. Two persons came in a 

motor bike and took him in the motor bike and asked him to show the shop 

of Ruhul Kuddus. The said two persons were Kitab Ali and Joynal Abedin. 

The said accused persons took him one place to another, one house to 

another house. All the three accused persons along with him crossed a river 

and they wanted to throw him in the river. He found, at a time, absence of 

the accused. He saw a light towards a place. He rushed there. After a little 

moment he fell asleep there.      

  This evidence is of 10 to 12 years old boy. He has adduced and 

narrated the occurrence without any hesitation. He pointed out, at first two 

accused persons namely Kitab Ali and Joynal Abedin who picked him up from 

the road. The other accused namely Johirul Islam joined when they moved 

Golam Murtuza Sakir from one place to another and one house to another. 

P.W-9 is also clear in his evidence that the accused persons wanted to throw 

him in the river when they were crossing a river. This evidence of P.W-9 

shows that the accused persons wanted to kill him by throwing him in the 
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river. So, the evidence of P.W-9 is clear that the accused Kitab Ali and Joynal 

Abedin took him from his way of tuition and the other accused namely 

Johirul Islam participated them when Golam Murtuza Sakir was moved from 

one place to another.  

  The defence has failed to detract this evidence of P.W-1 and P.W-9. 

The suggestion to P.W-9 that he failed in the half yearly examination, so he 

became play truant cannot be accepted as because Golam Murtuza Sakir was 

student of class of V at that time. A boy of such age cannot be expected to 

become a play truant. Accordingly, the said suggestion cannot be expected. 

At the same time, the defence has failed to foil the evidence of P.W-1.  

26. Now let’s see whether Golam Murtuza Sakir was found in a temple at 

Nayapara.  

  P.W-8  Sintu Seikh is an independent witness, who has stated in his 

evidence that on the day of occurrence he was working at the house of 

Tirtha Nath. He saw a boy sitting in the temple nearby the house of Tirtha 

Nath. He took Tirtha Nath to the temple. Then the police went there and 

took away the boy.  

   P.W-15 Tirtha Lochan Nath has stated that he got to know from the 

women in the village that a boy was in the temple nearby his house. He saw 

the boy from the veranda of his house. The police went there and took the 

boy.    

27. Thus, both the independent witnesses namely P.W-8 and P.W-15 

unequivocally stated in their respective evidence that they saw a boy in the 

temple at Nayapara. The evidence of P.W-8 and P.W-15 remained intact. 

The defence has failed to detract the evidence of P.W-8 and P.W-15. There 

is nothing to disbelieve the evidence of P.W-8 and P.W-15.   

28. P.W-16 Inspector Dhaneswar Das is investigating officer. He had 

investigated the case. In his evidence P.W-16 has stated that he received 

information that a boy of 12 years old was missing. He made the GDE no. 

575 dated 21-07-2011. He started searching the boy. He informed the sub-

Divisional Police Officer at Bilasipara. The other police station and out post. 

On 22-07-2011 at about 06.50 A.M, he got the information that the missing 

boy was found in a temple of Alengmari. Accordingly, he with Sub-Divisional 

Police Officer and other staff went there and recovered the boy. The victim  

Golam Murtuza Sakir identified the accused persons and accordingly, he  
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arrested the accused persons. After completion of the investigation, he 

charge-sheeted the case against the accused persons, Ext-7 is the said 

charge sheet. 

  In his cross P.W-16 has stated that he did not arrange T.I.P for 

identification of the accused persons.  

29. Thus, the evidence of P.W-16 shows that he was himself present 

when the boy Golam Murtuza Sakir was recovered from temple. This 

evidence of P.W-16 supports the evidence of P.W-1, P.W-8, P.W-9 and P.W-

15 that Golam Murtuza Sakir was in the temple and he was recovered from 

there early in the morning. P.W-16 is a police officer. So, his evidence is 

official. So, there is no reason to disbelieve his evidence. The defence has 

also failed to detract his evidence. Rather the evidence of P.W-16 is found 

convincing. 

30. The evidences of other witnesses namely P.W-2 to P.W-7 and P.W-10 

to P.W-14 are found not sufficient and reliable to take into consideration.  

31. Now, let’s see section 364 I.P.C. 

  Section 364 I.P.C reads as follows: 

  “Section 346 I.P.C. Kidnapping or abduction in order to 

murder.-Whoever kidnaps or abducts any person in order that such person 

may be murdered or may be so disposed of as to be put in danger of being 

murdered, shall be punished with imprisonment for life or rigorous 

imprisonment for a term which may extend to ten years, and shall also be 

liable to fine.”  

  In this case instant, the evidence of P.W-1 and P.W-9 shows that the 

accused persons kidnapped Golam Murtuza Sakir from his way of tuition. The 

evidence of P.W-8, P.W-15 and P.W-16 establishes that Golam Murtuza Sakir 

was found in the temple at Nayapara and he was recovered there from. The 

evidence of P.W-9 shows that the accused wanted to throw him in the river 

i.e they wanted to kill him. So, all the ingredients as required u/s 364 I.P.C 

are available in this case instant.   

32. The prosecution has proved it’s case u/s 364/34 I.P.C against the 

accused persons beyond all reasonable doubt.     

33. Held, the accused persons are guilty u/s 364/34 I.P.C.  

34. Now, let us see whether the accused persons are entitled to benefit 

u/s 4/5 of Probation of Offenders Act or section 360 of Cr.P.C. 
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  The offence as perpetrated by the accused persons are of heinous. 

The offence is against a minor school going boy. Giving such benefit may 

encourage the offenders. The society may lose the faith reposed in Judicial 

System. Taking such view, the said benefit is not given to the accused 

persons. 

35. Heard the accused persons on the point of sentence u/s 235(2) of 

Cr.P.C. 

  The accused persons submitted that they have families and they are 

to be exonerated.  

36. Considered all aspects. Accordingly, the accused persons are 

convicted and sentenced R.I for 5 years with fine Rs. 2000/- each in default 

of fine R.I for another period of two months u/s 364 I.P.C. 

37. Set off the previous hazotee period, if any. 

38. Let a free copy of Judgment & order be given to the accused 

persons. 

The case is disposed of. 

  Given under my hand and seal by this court on this 13th day of 

August 2019 at Bilasipara, Dist- Dhubri. 

        

 

       (Shri J. Borah) 

                       Addl. Sessions Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 

 

APPENDIX 

 

PROSECUTION WITNESSES:- 

PW-1 Golam Mustofa Ahmed    

PW-2 Prafulla Kr. Nath    

PW-3 Tiken Ch. Nath         

PW-4 Moulana Mojibul Hoque   

PW-5 Abdul Gafur     

PW-6 Abdul Wahab  
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PW-7 Kitab Ali, S/O Lt. Moinuddin  

PW-8 Sintu Seikh     

PW-9 Golam Murtuza Sakir   

PW-10 Momin Ali @ Mondal   

PW-11 Abed Ali     

PW-12 Firoza Begum    

PW-13 Moinul Hoque    

PW-14 Anowar Hussain    

P.W-15 Tirtha Lochan Nath    

P.W-16 Inspector Dhaneswar Das   

   

PROSECUTION EXHIBITS:- 

 Ext-1 Ejahar, 

 Ext-2 Statement of PW-9 recorded u/s 164 Cr.P.C, 

 Ext-3 Seizure list, 

 Ext-4 Sketch Map, 

 Ext-5 Sketch map, 

Ext-6 Extract copy of Bilasipara PS GDE no. 575 dated 27-01-11,  

Ext-7 Charge sheet, 

   

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :-  NIL 

 

 

 (Shri J. Borah) 

Addl. Sessions Judge, Bilasipara 


